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ABSTRACT 

Approximately iO to' 15 years ago the Swedes b6came^ 
aware that the incidence of cohabitation under marriage-like 
conditions but without marriage had increased tremendously. This 
increasingly prevalent social behavior raised p/oblems concerning the 
legal custody of the children of such unions and, ultimately, a way 
of granting unmarried parents joint custody of their children was 
worked out. For Americans and Norwegians joint custody became a 
social issue in the context of divorce. Research and put^lic debate in 
this area have focused exclusively on the problem as foiind in the U. 
S. and Norway; until recently, there ha6 been no discussion in Sweden 
about what joint custody is, could be, or should b'fe. Custody from 
legal points of view is a fairly simple matter; the concept of "true" 
custody (i.e., custody in practice, or in "reality") is also fairly 
simple in nature. The concept of joint custody, however, presents 
complications that are evident in literature from Norway,- Sweden, and 
the United States. Especially complicated is the issue. of "equal 
rights and responsibilities" in the context of joint custody. 
Depending on how the concept is handled, the term can be meaningful 
and important or an empty formality. (RH) ^ 
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CUSTODY; AN ATTEMPT TOWARD A CONCEPTUAL CLARIFICATION 



Legal aspects 

In e.g. the Californian law the one having custody of a child has "the 
rights and responsibilities bf child rearing". In the Norwegian Jaw the 
corresponding terrrivvyas not defined at all. In the new Norwegian law 
taken in J 981, however, it is stated that the child has a right to be taken 
care of and a right to solicitude. ^It is also said that the one having 
custody of the child should give the chiJd reasonable education and care. 
In the Swedish law it is'statfd that the one having ^^ustody of the child 
should take, care of the individual and give it a reasonable upbringing. It 
is further stated that the custodian should nnake sure that the child 
receives subsistance and education in accordance with what is reasonable 
with the background of the situation of the parents and the possibilities of 
the child. It is aiso-stated that the child should be supervised by the 
custodian. 

. -% 

In a proposal from th^ Swedi,sh Governnnent to the Swedish Parliannent the 
child is nnade even nnore central. It is there stated that if)e child has the 
right to be taken care of, the right to confidence and the right to,a good . 
upbringing. Albeit the Swedish law does not talk about "rights and respon- 
sibilities" the law is interpreted in this way. The rights, however, seem to 
be the right to decide since the child cannot decide it$elf when it is a 
minor child. It means that the custodian decides on behalf of the child 
and to the best of the child. PT'its turrNhis truly means that it is not a 
question of rights but of responsibilities/Ccf. Smith, 1980, 55 ff). 

p. , ' 

In ancient times the children were rriore lcTr)ked upon as property of their 
parents while the development has, someu'hat exaggerated, turned reality 
upside down, today it seems more like the' parents to be' the property of 
thieir children. There still are, however, countries where the children are 
looked upon as being owned by their parents (cf.' Adegboye, 1981) and 
certainly in true life many parents still look upon children as their 
property or as owned by them. 

Under Roman law the father was the custodian of his children, they were 
his property which he could handje as he preferred (Robinson, 1979). In 
most societies of today, however, the children are under joint custody of 
their parents under "normal*' conditions, i.e. when the parents of the child 
are married to each other. There still are, however, some ^societies where 
the father is the sole custodian independent of marital status of the 
father and the mother and their relationship, one of those societies is 
Nigeria (cf. Adegboye, 1981). 

ft ■ y • 

The child is from birth under custody of both parents jointly if ^they are 
married to each other - this statement is true for most modern societies. 
If the parents are not married to each other the mother in most modern 



societies is the sole rustodian of the child from birth. If thf parerits, 
however, marry after the birtKof the child in many societies the child 
wiJI be under custody of both parents jointly automaticallv frorr the time 
of marriage. 

To our knowledge there is only one exception to the rule that unmarried 
mothers are automatically sole custodians of their children. In Iceland 
the unmarried mother is automatically custodian of the child and so i.s 
also jointly the father of the child from birth If the mother and the father 
are cohabiting under marriage-Jike conditions without being married. This 
Jaw is rh force from J 982. There i^ a special background for this rule in 
Iceland! Cohabitation without marriage but under rtiarriage-like 
conditions is a long unbroken traditiohjh Iceland (cf. e.g. Bjornson, J97 I). 
If the parents cohabit they can, according to Swedish law (since 1977) if 
they agree, go to court and apply for joirrt custody. The court is not 
allowed^to deny such a joint custody if it is not obvious that a joint 
custody would be directly contradictory to the best of the child. In a 
Governmental proposition to the Parliament it is suggested that the 
parents in such cases should not have to go to court but announce their > 
wish to the population registration authority, v^'hich has no right to deny 
them a joint custody. 

' In Norway they already have such a possibility since 1982. 
♦ • ... 

There is a proposal from ^'Governmental committee in Finland that the 
parents could agree upon a joint custody if they are cohabiting and have it 
registered at the population register. 

In Denmark a governmental committee has decided, not to propose a possi- 
bility for joint custody among cohabiting parents. 

Some of the states in the USA has statutes permitting joint custody and 
using joint custody as a legal concept (Milne, 1979). Some other states do 
not explicitly permit joint custody but there are no rules against joint 
custody while in many states the law hias been interpreted to permit joint 
r^ustody. There are some states in the I 'SA forbidding joint custody bv 
statute (rJkin, 1979)'. Vl'hat is said here about"" the situation in the USA is 
true for joint custody after divorce, while it has not been possible for us 
to find any information about the possibilityifor joint custody among un- 
married cohabiting parents or among parents never having been married 
to each other or never having cohabited. 

The situation in Norway is very similar to the one in some states oMhe 
IJSA.^ The Norwegian law until 1981 did not explicitly forbid joint custody 
after divorce so some courts decided as early as 15 years ago to grant a 
joint custody to parents at time of divorce. There were, however, few 
cases I 5 years ago. In the Norwegian law todav it is possible for parents 
who separate or divorce to write a contract that they shall have joint 
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rijsiodv, sjrh 3 contract has to' be delivered to the regional adrrMnist^citivc 
authority. Iceland has decided to'postpone a decision of joint cust(>r\ 
after divorce and after cohabjtation has ended with a separation, until the 
experiences from Sweden and Norway are analyzed. 

In' a governmental proposition to the Parliannent in Sw eden jt is proposed 
that when the court grants a divorce between the parents the child should 
automatically be under joint custody. If.one of them, however,^ wants a 
sole custody the court has to decide under whos custody the child should 

be. ' ■ ■ • ' ■' 



LegaJ and true custody 

About 10-15 years ago the Sv^pHes became aware of the fact that cohabi- 
' tation under marriage-like conditions but without marriage had increased 
tremendously in numbers. As Trost (19S0) has shown -there was an 
increase of cohabitation frorVi about one per cent of all couples living 
together in the beginning of the I960's to six or seven per cent in 1.970 and 
to about 1 5 per cent in 1978. Today the figures in Sweden show that 
somewhat more than 20 per cent of those living together do so without 
being formallv married and less than 80 per cent being married. 

About 1 5 years agto, in the public debate', demands were raised for the 
possibility of parents to have a legal and not only .true custody of their 
children when cohabiting under marriage-like conditions. It w;as stated 
that it wa«^ unjustifiable to the father of the child as well as to the child 
that the mother was the only one having custody of the common child 
v.hf>n they all lived in the same household. It was claimed that the father 
easily was labelled as not a true father but just as a person. This in its 
^turr was claimed to mean that the system would run the risk of him not 
'jdrntifyinr himsejf as a father, neither the child would identify him as the 
father. The labf-lljng could also; rnore directly have an effect upon the 
mental health) and social clirrtate of the child. 

Sorne claimed in opposition to this that if thf^ father wanted custody of 
the child together with the mother they could and should marry. The 
politicians perceived as an important answer to that type of objection the 
rounter-objertion that society should not force an individual 6r a group of 
individuals to act against their consciences out of mere formalities. It 
was claimed that it was simple to grant the father custody of the child 
when he and the mother could show to the authorities that they cohabited 
anH both wanted to have custody of the child. The politicians meant that 
It ought to be possible to grant the parents joint custody of theij child. At 
the same time they meant that the rules could not automatically have 
such an effect - contrary to the situation of today in Iceland. 

The background for the idea of joint custody is quite dissimilar in for 
instance the USA and Norway than in Sweden. NX hile in Sweden the 
demand for joint custody came in the p\jblic debate and concerned couples 



rohabitm^^' nmTmo'J^ Seinr rrarMPd but undrr rnarria^u*- lii* o r onr*:: lo^'^. t^-f* 
demanr' m the rS*\ and Vr^-^A-as ca^nc frorri .indivjdual cou[>lo^ dnr :>ti'-f">ts 
arid it ronrc^nod t^^^jr o\Kn situation after divorce. It is therefofe 
reasonable that the research as \K-ell as the debate has dealt oni\ s^'t^- 
jojpt custody af ter-dj vorce. 

There are five principally different situations of the parents when there 
could be a question of sole or joint custody: 

1. The parents are nnarned to each other 

2. The par^hts have been rriarned to each other and are divorce 
The parents are cohabitinp v^-jth each otlier 

^. The parents have been cohabitinp \\-ith each other but have separated 
%. The parents have never be^n rnarneri to eac[t other or, have never been 
cohabiting v^ ith each other. 

The discussjon in the TSA ha^ rnainlv dealt with the postmantal situation 
and also with the c*hanpe from thie state of beinp rriarried to the state of 
being divorced. The Swedish discussion on the other band has mamiv dealt 
with the situation during the state of cohabitation. It is therefore reason- 
able that in Sweden there has until recently beep no discussions about 
w'hat joint custody is, could be or should be. Joint custody has been 
looked upon as a mere formality regulating a Situation already in 
existance. Cohabiting couples like married couples normally have a true 



Table 

Legal custody 
True custody 



Sole 
Sole Joint 



Jojnt 
Sole Joint 



F'arents are 

V.arried 

Hj vorced 

( ohabiting 

Separated after 
rohahitation 



5 
9 



2 
10 

1^ 



3 
7 
I 1 

IV 



12 



Never rrjarried, 
never cohabited 



17 



18 



19 20 



ERIC 



lomt rijstodv jnriopcndent of v^ha: the Ja\\ mirht say about the forr':.i! 
asoerts of the rustodv. There are in those rases no differenc es bf^tvoen . 
the- married and the cohabitinp couples whirb also has beeh showr, bv 
Trost (J 980). In the USA on the other hand joint custody has been thought 
of as a formal arrangement as well as a true joint custody and as an , , 
alternative to both a legal and a true sole custody. 

If we have understood the situation correctly there is automaticallv joint 
custody among married couples jn e.g. both the TSA and Sweden, v.hile 
there is a possibility for a joint custody in the I'SA only for the 
postma-ital situation. In Sweden on the other hand there is a possibility 
for )oijit custud\ independent of if the parents Fiave been nrjarried, are 
cohabiting, haye cohabited or have never been married or cohabiting at 
all. All parents have the possibility of having a joint custody, at least 
principally speaking. 

In table I we trv'to illustrate the possibilities exjstmg with different 
types of situation of the parents with sole and joint legal custody, with 
sole and joint true custody. 

Vie will' here.give some comments upon table I. Tell No. ^ is supposed to 
be the ^ViO-^mal" or "tvpicaT' for married couples, i.e., when they have 
joint legal custody as' well as joint true custody. There are, however, 
some cases where there is a joint legal Custody but the true custody is 
sole (cell No. 3). This can orctjr e.g. in cases where one of the parents is 
awa\ frorr. home for a long time, e.g. soVne personnel in the mercantile 
marine and some rmlitary personnel. 

Cell No. '> 1^ Xhc typical situation for ciworc'^^d couples; one of the parents 
has the sole legal custody as well as the sole true custody. In some cases, 
hiowever, there js evidently, at least in scune resper ts a sole legal custody 
but a joinl true custody (reU No. f-), e.r. when tli^ visitation right (or 
.duty) IS used frequently and to a high' extent. > , . . 

Some hay.e, in the debate, clairr.ed that the lomt legal custody is an im^ 
possibility because it cannot be a joint true cnsiody. They mean that the 
|omt legal custody will be a sole true custod\ (r ell No. 7). On the other 
hand those advocating for joint custody clam^ that if there is a possibility 
for a joint legal custody it also means that there would be some kind of a 
pressure and also better possibilities for both parents to really take care 
of tJLi^hild and thus have a joint true custody (cell No. 8). 

In the cases when the parents are cohabiting cell No. 10 is probably the 
most frequent one, when the legal custody is a sole custody but the true 
custody is a joint custody. This is evidently the case in Sweden despite 
the fact that we since almost six years have a possibility of joint legal i 
custody. Very few of those cohabiting have felt the need for a joint legal 
custody - the true custody is what is of importance for them and 
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t^.r^refore rell \o.' I? is not frequent Iv represrnted arr^onr tMf^ c n^.^^iti'iv , 
rouDles. \* . 

Tho situatiori v. her the parents have separated after a rohabitatjon is^-erv 
similar to the^Sne when they have divorced - this holds true prmrip^illv 
speakmp and jn countries where rohahitation js common and a .social Jnsti-' 

tutjon. 

For tho^ never havinp been married and never havjng been cohabitmp " 
\Mth each other cell No. \7 seems to be the most easilv imaginable, the 
trnjv unmarried mother. These casev have not, a<^ far as we have found, 
been discjssed much partlv because no one has claimed anv demands for a 
)oint custody for those parents. On the one hand the number of trulv 
unmarried mothers will probablv decrease with better availability and 
knou ledpe of contraceptives and with liberal abortion laws. On the other 
hand the number of those cases mipht increase because of a sometimes 
assumed increase in th^e number of v^onr^en (and men) wanting to live a 
truly single life but wanting to participate m The reprMluction. For some 
of those there might be a need o*^ a wjsh for a legal jo?nt custody as well 
as a true joint custody (cell No. 20). 

Tntil nou we have discussed sole custody independent of whetherjt is the 
mother or the father being the sole custodian. In table 2 we illustrate the 
possible'^situations of legal and, true custody som.euhat more nuanced. 

Cells No. 1 and 5 are the tvpical situations in one- parent families. It 
should, however, be noteci that in sqme cases where there is a one parent 
family the legal custodian parent does not have the true custody - the 
mother of the custodian is not seldom the true custodian but for 
simiplicitv we dp n6t here deal with otlier true or legal custodians than the 
parents of thie child. 

Cell No. 3 can be e>carriplif led bv those f ases u here there is a joint legal 
custody after tfie dissolution of the marriage or the cohabitation and^whfn 
\the mofV>er is the true custodian. This is supposed by some in the dr^bate\ 

I: 

Tabie?^: • ^ 

Legal custodv 
Mother Father loint 

Mother I 2 3 

True Father ^ '> ^ ^ 

custody / 

.1oint 7 8 9 



8 



io be th^- situation in manv of the c ases where there is a loint ie»Ml 
custody arM esper jallv sorrie tinne aftfr the dissolution oi the r eUitic^fship 
or vvhen thr> lep.al )oint custody cornes autornatirall v, i.e. ujthou^ an\ 
sperial artjvities earned out by the parent<i in order to receive a joint 
le^al rustodv. 

Cell No. 7 on the othVr hand is the "norrTiar' case wfien the parents are 
cohabiting and have a true ),oint c'ustod\ while the mother is the le^al sole 
custodian. 

rell No. ^ IS the tvpical situation for married couples and is suf>pos<^d >tp 
be for those cohabit inp, couples having'' )omi leral rustodv. and also 
accordinr to some in the debate'of those havinr a loint lepal custodv after 
dissolution of rnarriape or cohabitation. 

Definitions and paradigms 

As stated above custody from Jepal points of view is a fairlv simple 
matter, it is to take care of the children with the best of the children as 
the aim of the care-takinp. Many of the legal 'systems claim that the 
custodian should take care of the child and decide on behalf of it to the 
extent to which the child cannot c^f^^^ide for itself. The older the child 
prows the more and more js it able to take care of itself or at least more 
and more actively participate in the decision-making concernmg its own 
•matters. The concept of true custody is also fairly simple in its nature, at 
least principally speakingl It also means to take care of the child in the 
same wav as the laws hint at. Of course jn reality it is much morn 
comphrated aS' we as parents and children knou . 

When we come to the roncept of joirnt custodwue run jnto more comj^JiCa- 
tjons. The Swedish lav^ states that if a child is under custody of both its 
parehts they should take c are of the child together. It means that they 
together tiave the right and responsibilitV to der ide in questions c on- 
cernmg th)e child and take care of it. The Swedisti law does not mdir ate 
anything rrjore what is a joint custody. 

The Norwegian law orv the other hand, states, liowever that if the parents 
have a )oint custody of the child but the child steadily lives with only one 
of the parents, that the other one cannot oppose against that the one with 
which the child lives, takes stands in the direct daily care of the child. 
The law even spertfies as an example that in sucfi cases the one with 
which the child steadily lives has the right to decide if the child should be 
in for instance child-care. It also states that the custodial parent with 
which the child does not steadily live, cannot oppose against the other one 
moving to another part of the country. 

The Swedish la\^' presumes that if the'p^rents have a joint custody they 
can collaborate and thus there is no reason for specifications in the law. If 



X^yf^v ranriot a^'reo or if thov rannbt ro^-nprornise tMere^ js no l^^^- a ' 

lomt rustc^dv and thus one of the parents rar* and rT.a\'br> aJsi> should po to 
rourt and applv for a sole rustodv. The Noruf^^Man lav. on the oth^T hand 
gives .some hints how to sojve some probjenris. v^nc rTij^ht say that the 
Norwegian law is somewhat more realistic than the Swedjs^: law. On the 
other hand one might also rlairri that the Norwegian law. contrary to the 
'Swedish one, alnrjost expljritlv defines joint rustodv as a rnere formalits 
or more or less emptv ronrept as regards true joint cu^todv. 

In a Svvedish debate book, F^erggren and N^ ikander (1977) claim that legal 
^ )Oint custodv means the responsibihts for the upbringing of a child and ' 
that true loint rustodv is a <;ituat]orj vk here the rhild Ijves some periods 
with Its mother and some periods wit* 'its father - thus thev equali/e an 
alternate living with true joint rustodv, and rlaim, that legal rustody 
rr.eans nothing but shiared responsibility. Thus thev look upon and 
advoc ate for an interpreta-tion of joint c ustods as a subpart of w^iat it, 
arrording to the law , mig^it inrlude, i.'*., a true alternate rustodv. 

Roman and Haddad (1978) define joint rustody as^a postdjvorre rustodial 
arrangement. Thus they exriude married, rohabiPing, postrohabiting, and 
never married or cohabiting parents. Thev furthernr.ore define joint 
rustodv as an arrangement "in whirh parents agree to equQll> share tbe 
authority for making all decisions that signif irant ly affect the lives of 
their rhildren*'. Thus t^rrording to their opinion the concept should, when 
tall<ing about the major decisipns concerning the children, mean an equal 
share between *the [Barents. Thev go on stating that jomt custody is an 
arrangement "in wF)icti childcare is split equally or, at the most 
disrjrrpdnt, childrare resolves itself into a two-to-one split". Thus 
preft^rably the dav-to-dav matSirs in childrare should be divided equallv 
between thf*' parents or at least in a wav so that earh parent takes rare of 
at least one third of, the rhildcc^re. Romari and Haddad mean that this 
should be the legal definition of joint rustods. 

Related to the Swedish legal definition and the Swedish law w hirt-^^orruin 
and Haddad sug^^est, seems to be a long step toward a "blanket ( 
legislation". Also frorriMhe Norwegian point of view this serums be a 
long step in the same dirertion. The authors thr^mse) ves, however, do not 
look upon their proposed definition in that wav smre thev say that "there 
are now a number of surressful joint rustodv' models and, therefore, * 
blanket legislation about living arrangements would be a, mistake". The 
definition of T^oman and Haddad evidentiv exriudes the type of true joint 
rustodv when the rhild lives steadilv with one of the parents and their 
point of view requires an alternative living arrangement for the child. A 
Swedish study shows that more than three quarters of the joint rustodv 
arrangements are arrangements where the rhild steadilv lives with one 
parent and onlv about 20 per rent are rases where the joint rustody 
arrangement means an alternate living arrangement (Andersson and 
Sundstrom, |982). 



9 



10 



Morponhessp^ and \ehl.s f]98l)/l)ke Ron.an and Hadddd. taU aHcvi: K^iM 
rustodv onlv as a possibility after divorc o. They dofjno loiDi rusu^^S ,as 
when the parents '♦share the rights and re\ponsibiUties for raisin^^ t^ o- 
child or children'^ The po on specifyinp that as a lepal ronr ept lojnt 
custody means "an equal sav in decision-rr.akinp, and in ovcaJl child 
rearing'^ Thev also clafm that in many cases '^oint cjstoriv aiireo'iirnts 
stipulates th'^t the child will alternatively live NMth^ ea^K parent". It ^ 
seems, hovJ-ever, to us hard to realize Ihat the parent shoiiJd or'could be 
able to have an "equal sav" independent of \\hether thiere is an alternate 
arrangement or the child stavs \Mth onl\ one ni th^e parents. 

It IS soaiewhat confusmg \\hen thev' go on disrussinr the conrrpx of toint ' 
custody and tHb defjnitiofi of the tern,. Thev r Kun. 'that, eaual rights and 
responsibilities attempts, to guarantee that both parents have "signifirant 
influenre upon their child's growth and development". Sinre equal is equal' 
and IS unique i! rr.eans that there cannot be anv degrees of "equal rights 
and responsibilities". Therefore it seen'S sv^mewhat confusing when they 
interpret theK idea of "equal rights and res[)onsibilities" as v^'hen both- 
parents have "significant influence*". 

If the lavv states that the parents should have "equal rights'' one of then, 
can, if thev agree, abstain from using his or her rights to full extent and 
thus end up in a lack of equal rights. This might mean that one of the 
parents take all the rights or that thev have some kind of split different 
from the idea of equal rights. If, however, the legal definition also states , 
that there should be "equal respons^j lities" it is somewhat more complex. 
Then a parent cannot abstain fron. tTie legal responsibilities so thev haye 
to rem.ain as equal. One is allowed to abstain froryj rights but not from 
responsibilities. *^ 

Morgenbesser and Nehls (1981) dif f erentiates [)fMween two ways in u hich 
parents ran handle a joint custody arrangen.yriti One of the possibilities 
I*; what Morgenbesser and Nehls calls "pure joirit custody". It is a 
• situation when the parents "agree to make all major derisions about their 
r hildren' together". Here the tfTrri to^^ether is the jrr,portan1 one. Anotlier 
V^av of "handling the equal rights and resf)onsibilities" is by spr*rifyu|g 
areas in advanre in whirh one parent will be responsible and whirh arras 
the other parent will be responsible for. 

In the first rase, when the parents decide together, it is (Evident that they 
cannot have "equal rights and responsibilities". One of the parents will 
.dominate over the other one at least in some resperts. Even in thf* case, 
when they specify areas of der ision-making, it means that there canngt be 
"equal rights and responsibilities" since some of the areas are of more 
importance and gives a higher responsibility or give more rights than 
others do. 
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\U>rj'enr)^ss^- and \f>'Ms (I'^y l, 37) sav that "t^^* cnjrjal diffc-f"uf. 
>)^twoen sc^I^* ' .i^TO'-'v anr loirtt ru<vtod\ js t^'^' ^ on^ rr.! of or' ..i! ".i^ !^ ^Ti"' 
rrsponsibii.Ties, nor T^c, pVsSit a! \\ h^reaSouts o1 t^^- rhiir'". r.iu if 
•^physical vvSereaboiits" is rrainlv with one of the- p,^-f*n!s, ho^ on^j].^ iNrrr 
bp anv 'POiJal riphTs and responsibilities'' ^ 

Look^mp at the concept as we do it rrieans that thf tj o! 'v^n-ail ''ir' 
and responsibihtjes" r.akes loin! rMstod\ defmer' that v.>iN \o .1 - n^r for^ 
rTiali'tv or to an err^ptN ronrer^t. 

It seefT'Vt'hat the idea hr^nr)'' \'yf*' \isc of ihr trr^r '"equa! rT^'Ts a^^^ resr^x-v 
sibil'tif's" should not be int'-'-p'-eTef^ lilfrarv hut fiPMrativ^'S an;' shcMild 
interpreted as an attempt a push tc^ pjvr t)Oth r ust* vljan^ thf feehnr 
that they both, have rights and responsr)il!ties a\d that th^x a^e supposf^i 
to r ollaborate. Jr 



Conclusions 

are to be rriade after the feed-bari. at the work-s^iop. 
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